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THE CONTROL OF NATIONAL EXPENDITURES. 

THE general scope and peculiar processes of the United 
States Treasury Department and the functions and rela- 
tions of its bureau officers can be clearly understood only by 
means of the information furnished by the early debates, reports 
and statutes. Those who a few years ago codified the laws of 
the United States have caused much confusion on the subject. 
Failing to take into consideration the fact that many practices 
had formed and hardened under old laws which themselves 
had been repealed or abrogated, the revisers have presented a 
Treasury system which does not and never did in fact exist. 
Errors of the courts, of the attorneys-general and of the depart- 
ment officials themselves may be traced either to the imperfect 
description of the system contained in the Revised Statutes, or 
to that construction of the laws which, though it may be sound 
enough, was not as a matter of fact the construction of those 
who built up the Treasury. 

Nor have we any critical treatises by which these errors may 
be corrected and the general ignorance on the subject dispelled. 
The works of Gillett, of Elmes and of Lamphere 1 contain 
nothing but dry recitals from the revision — errors and all. 
They merely arrange in a convenient form its sections relating 
to the department. The work of Dr. Mayo entitled The United 
States Fiscal Department (Washington, 1847) is the only one 
which attempts to explain the raison d'itre of the offices, and 
the methods which they employ to accomplish their legal pur- 
poses. Notwithstanding the many changes made in the system 
since its publication, this book is the most valuable contribution 
yet made to an explanation of the complicated machinery of 
the Treasury. A genuine storehouse of information — the decis- 

1 R. H. Gillett, The Federal Government, 1871. Webster Elmes, The Executive 
Departments, 1879. George N. Lamphere, The U. S. Government, 1880. 
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ions of the comptrollers — is practically barred to the public. 
The Commissioner of Customs, a comptroller in fact but not in 
name, has never published any of his adjudications. In 1882 
Mr. William Lawrence, then first comptroller, rescued from 
oblivion a few of his predecessors' important decisions, which, 
together with his own, were presented to the world in six 
volumes. But the office dates back to 1789, and many valuable 
historical papers belonging to it are yet hid in dusty attics of 
the department. Of the second comptroller's opinions alone 
have we anything like a complete record. Mr. E. J. Phelps, 
late minister to England, was the first to recognize the impor- 
tance of making accessible these executive decisions. As second 
comptroller, he in 1852 put the decisions of his predecessors in 
convenient digested form, and this example has been followed 
by his successors. These digests, which are printed, cover 
the rulings of the office from its establishment in 1817 down 
to 1884. 



The founders of the department wisely put it under a single 
head — the Secretary of the Treasury. His duties were admir- 
ably prescribed. He was to digest and prepare plans for the 
improvement and management of the revenue and for the sup- 
port of the public credit, to prepare and report estimates of 
the public revenue and the public expenditures, to superintend 
the collection of the revenue, to decide on the forms of keeping 
and stating accounts and making returns, and to grant, under 
certain limitations, all warrants for moneys to be issued from 
the Treasury. These were his financial duties. He was also 
directed to make report to either branch of the legislature, in 
person or in writing, respecting matters referred to him by the 
Senate or the House, or which appertained to his office, and 
generally to perform all such services relative to the finances as 
he should be directed to perform. Though freer than the other 
heads of departments from the control of the President, and 
placed in closer relation than they with the legislative branch, 
it cannot be said that by reason of these distinctions his actions 
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have in practice been any more independent, or his influence 
over Congress in any degree more powerful than theirs. 

Concerning the disbursement of moneys granted by Congress, 
the original act placed about the secretary important limitations. 
These were necessary concessions to those who insisted upon 
the establishment of a board to conduct the finances of the 
country. It was by many thought unsafe to place so much 
power in the hands of one man. Concession to this idea may 
have been necessary, but it has given us a slow and tedious 
method of settling accounts. Of the system put into operation 
by the act of September 2, 1789, it may justly be said that it is 
the most admirable contrivance that the mind of man ever con- 
ceived to cut down the sums claimed by public creditors to the 
smallest figures, and then to postpone to the latest possible 
moment the payment of what has at last been acknowledged 
due. For one purpose and for one purpose only does it deserve 
the high eulogies which have been showered upon it. Before 
the invention of automatic machinery for the same end, it 
effectually prevented pilfering from the public chest by the 
high officers put in charge of the nation's funds. 

The plan required any one who had a demand against the gov- 
ernment to present it to the auditor. If this officer rejected 
the demand, that was the end of it, unless within six months 
the claimant appealed to the comptroller, whose decision was 
final. If, however, the auditor admitted the demand to be 
valid, he certified the balance to the comptroller, to whom also 
he sent all the vouchers and papers. Then this officer was 
permitted to revise the account and finally decide upon the 
proper amount to be paid. He might, however, disallow the 
claim altogether. Payment might be arrested at another stage, 
also, by the refusal of the secretary to issue his warrant on the 
Treasurer of the United States. This warrant, when issued, 
was based upon a copy of the comptroller's certificate furnished 
by the Register of the Treasury, to whom it was required to be 
addressed. The register also entered the credit on his books 
and filed the papers. From fear, doubtless, that even after all 
these precautions, the secretary might make some mistake or 
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commit some fraud against the government, it was enacted that 
the comptroller should " countersign all warrants " drawn by 
that officer "which shall be warranted by law," and that the 
treasurer should not disburse the public moneys unless directed 
by warrants drawn by the secretary, countersigned by the comp- 
troller and recorded by the register. To sum up : the claimant 
might be dismissed by the auditor ; passing him, he might be 
rejected by the comptroller ; obtaining the sanction of both, 
he might be kept waiting indefinitely by the secretary. But if 
he did get his money, the public could be assured that it was only 
by means of the joint action of five distinct offices, and after the 
matter had passed through seven or eight distinct stages. Such 
is still the framework of the system. 

So far was this arrangement from being adapted to the needs 
of even a few millions of people, that Hamilton found it neces- 
sary at once to set at defiance its cardinal principle. He began 
immediately to make disbursements from the Treasury before 
the services were performed or the supplies obtained for which 
the appropriations were designed. Everybody knows, even 
before reading Hamilton's able defence, 1 that individuals had 
neither the capital nor the confidence to warrant them in fur- 
nishing public supplies on credit. But it is nevertheless true 
that the first Congress gave to the Secretary of the Treasury 
no discretion whatever in the disbursement of public moneys. 
He could not take the initiative. He must wait for a copy of 
the comptroller's certificate of settlement. He could then arrest 
payment, but he could neither increase nor decrease the amount. 
Inasmuch as Hamilton was required to purchase all the supplies 
of the War Department, the exercise of discretion in paying 
cash for the goods, instead of obliging contractors to await the 
adjustment of their accounts, was not simply justified by econ- 
omy but absolutely compelled by necessity. This, however, 
only intensified the defectiveness of the first Treasury act. Had 
Congress conferred the power to make advances it would have 
surrounded its exercise at the same time with salutary restric- 

1 See Hamilton's Explanation, dated November II, 1795, in which he repels the 
"very virulent attack" upon Wolcott and himself. Lodge's Hamilton, VII, 81-110, 
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tions. Provision would also have been made for the establish- 
ment of proper agencies for the disbursement of the moneys 
advanced. As a matter of fact, however, advances without 
warrant of law led to disbursing officers on a like basis. Both 
have been important factors in our national life. Both have 
contributed to revolutionize the accounting system which in its 
origin knew them not. 

While Congress was slow to acknowledge either of these 
extra-legal features of the system, yet it was not ignorant of 
their existence, and in many indirect ways it gave them its 
sanction. At the first session of the third Congress Mr. 
Baldwin made an exhaustive report upon the methods of the 
Treasury Department. 1 In this he mentions the custom already 
in vogue of the secretary's giving special directions to the 
supervisors and collectors of customs to make advances pro- 
visionally for certain specified purposes. He adds that "all 
advances and payments must finally be sanctioned by warrants 
in order to their legal validity." 

In many cases [he continues] the accounts are settled before any 
advances are made ; but in these instances where advances are un- 
avoidable from the nature of the service, as to the commissioners of 
loans [who paid the interest on the public debt and pensions to invalids], 
the contractors and other agents of the War Department, the parties 
who receive advances are, by the terms of the warrants for advances, 
held accountable until a final settlement. 

Warrants, then, from the first were issued not only to secure 
payment into or out of the Treasury, for which purpose alone 
they were designed by the framers of the system, but also to 
validify such payments or disbursements after they had been 
made. In this departure the third Congress saw nothing to 
condemn. Mr. Baldwin, who had taken a prominent part in 
the organization of the department, pronounced all of its opera- 
tions very good. The subject of advances was again called to 
the attention of Congress in 1801 in an admirable report by Mr. 
Otis, chairman of a committee appointed to examine into the 

1 Doc. no. 68, 3d Congress, 1st session, May 22, 1794; 1 American State Papers 
(Finance), 281. 
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state of the department. The House was informed, among 
other things, that the nature of public business made it indis- 
pensably necessary that advances should precede the services 
for which the moneys were destined, and the report concluded 
with the assurance that "the disbursements of money have 
been always made pursuant to law." 1 The next year Mr. 
Nicholson, at the head of a committee to inquire whether 
moneys drawn from the Treasury had been faithfully applied to 
the objects for which they were appropriated, and regularly 
accounted for, reported to the House in these words : 

Some irregularities are stated to have occurred where moneys have 
been advanced upon the simple application of the Secretary of the 
Treasury by letter, without the formality of a warrant and sometimes 
even without a previous appropriation ; but in those cases the irregularity 
has been afterwards covered by subsequent warrants and appropriations, 
and the committee do not discover that it has been productive of an 
injurious consequence to the United States. 2 

In these reports it is plain that warrants were viewed, not as 
instruments to secure payment of moneys, but as means of so 
attesting the fact of payment that roguery would be easily 
detected. 

Albert Gallatin, who brought about more precise specifica- 
tions in appropriations, and the keeping of accounts under sub- 
heads of the same, also instituted greater precautions in the 
advances of public moneys. 3 But by act of January 31, 1823, 4 
Congress declared that thereafter " no advance of public money 
shall be made in any case whatever." A proviso, however, was 
added to this act making it lawful, " under the especial direction 
of the President," to advance money in two cases : (1) to dis- 
bursing officers in amounts necessary to the faithful and prompt 
discharge of their duties and to the fulfilment of public engage- 
ments ; (2) to persons in the military and naval service em- 
ployed on distant stations where the discharge of their pay and 

1 Doc. no. 157, 6th Congress, 2d session ; 1 American State Papers (Finance), 690. 

2 Doc. no. 186, 7th Congress, 1st session ; 1 American State Papers (Finance), 752. 
8 Doc. no. 293, 10th Congress, 2d session ; 2 American State Papers (Finance), 

335. Cf. with act of March 3, 1809, sees. 1, 3, 4, 5; 2 Statutes at Large, 535. 
* 3 Statutes at Large, 723 ; Revised Statutes, sees. 1563 and 3648. 
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emoluments accounts cannot be regularly effected. The Presi- 
dent was at that time the disbursing officer of the government 
so far as the foreign-intercourse fund was concerned. He in- 
quired of Attorney-General Wirt whether this act prevented 
him from making those advances to foreign ministers which 
had been usual from the beginning. Mr. Wirt considered that 
the statute, though restrictive in its terms, should be extended 
to cases within the reason of its provisions, and held that if in 
the President's judgment the discharge of the public engage- 
ments with regard to the minister rendered an advance neces- 
sary, it might be properly made. 1 In a case before the Supreme 
Court in 1843 2 it appeared that the sums in the hands of a mar- 
shal, for which his sureties were held liable, had been furnished 
by the Secretary of the Treasury, under written directions from 
the President to advance from time to time to various classes 
of the disbursing officers of the government, among others to 
marshals, such amounts as should be found necessary to the 
faithful and prompt discharge of their duties, etc. It was in- 
sisted that the power vested by the statute was not one apper- 
taining to the office of President, but was an authority strictly 
personal and ministerial, to be exercised in every instance by 
the individual himself, by his own hand, and never in any 
respect to be delegated. This interpretation the court most 
positively refused to admit. 

While it has been, doubtless, the object of Congress to secure economy 
and regularity in public disbursements, and for that end to limit, as far 
as was proper, the discretion of subordinate agents over the public 
money, it never can be reasonable to ascribe to them a conduct which 
must defeat every beneficial end they could have had in view, and 
render the government an absolutely impracticable machine. 

It was held that the President could instruct the secretary to 
make advances for the expenses of the courts, either upon aver- 
age estimates or upon requisitions of the marshals showing the 
necessity of advances to meet the public service. The papers 
containing such directions, which had been issued a short time 

1 October 14, 1823 ; i Opinions, 620. 

2 Williams vs. United States, 1 Howard, 290. 



No. 2.] CONTROL OF NATIONAL EXPENDITURES. 255 

after the passage of the act of 1823, had been destroyed in the 
Treasury fire of 1833, and at this trial their contents had to be 
proved by the clerk who remembered them. After this, Presi- 
dent Pierce issued an order governing the matter, which is still 
operative. 1 Subsequent Presidents have added other names to 
this list, but no change has ever been made in the important 
limitation imposed by him, that the amount of the advance 
made to an officer who had given bonds should not in any case 
exceed the penalty for which he was liable. 

Such has been the development in the matter of advances. 
Now as to the second serious defect in the act of 1789 — the 
absence of any provision for the employment of contracting and 
disbursing officers. 

It must have been the intention of those who framed the 
Treasury constitution that the head of that department, with 
the assistance of his officers and clerks, should make all the 
purchases of government supplies. 2 Hamilton was required, at 
the very beginning by an executive order 3 and afterwards by an 
act of May 8, 1792, to make all purchases and contracts for fur- 
nishing the army with provisions, clothing, quartermasters' sup- 
plies, military stores, Indian goods and in fact to procure all 
supplies for the use of the War Department. The modus 
operandi was this. The Secretary of War would address a letter 
to the Secretary of the Treasury informing him what supplies 
were necessary for the Department of War, when they were 
wanted and in some instances where they were to be delivered, 
and also furnish the necessary samples, patterns and models. 
The Secretary of the Treasury would then comply with this 
demand to the extent of the appropriations. 4 Not to speak of 
the divided and imperfect responsibility of such a system, or of 

1 This order is given in full in I Lawrence, 630 (Decisions of the First Comptroller). 

2 Perhaps the chief reason for giving the Treasury this power was the pecuniary 
embarrassment of that period. A system of most rigid economy in the public dis- 
bursements was necessary. It was therefore proper that the department charged 
with the replenishment of the Treasury should have a direct control over expenditures. 
See Annals of Congress, December, 1816, p. 23. 

8 Annals of Congress, December, 1816, p. 23. 

4 Mr. Harper's Report, July 5, 1798. Doc. no. 136, 5th Congress, 2d session; 
I American State Papers (Finance), 590. 
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the burdensome and inappropriate duties that it cast upon an 
officer whose chief function was the improvement and collection 
of the revenue, an important canon of accounting was set at 
naught by entrusting the ordering of disbursements to an offi- 
cial who had a part in their settlement. We need not dwell 
upon the confusion and loss resulting from this system, because 
it was soon set aside. 1 It is worth while to note, however, that 
its foundation was the idea that the Treasury, 

from its situation, may be expected to feel a more habitual solicitude 
for economy than any other [department], and to possess more means 
of information respecting the best mode of obtaining supplies. 2 

The corresponding assumption, " that the Secretary of the 
Treasury has stronger obligations and a more particular re- 
sponsibility in money matters than the other secretaries," 
though pronounced unwarrantable in law and mischievous in 
tendency by the most astute critics 3 of our executive depart- 
ments, has been continually put forward, and underlies many 
of the practices now in vogue. 

The disbursement of the moneys appropriated for our for- 
eign service was at first assigned to the President, and he was 
required to lay before Congress an account of his expenditures. 4 
This duty was really performed, however, by the Secretary of 
State. 5 Jefferson and Randolph and Pickering and Marshall 
submitted like clerks their accounts to the Treasury, and asked 
for the allowance of credits on account of disbursements made 
by them of the funds appropriated for the department over 

1 See act of March 3, 1799, sec. 24, 1 Statutes at Large, 754, and act of March 28, 
181 2, 2 Statutes at Large, 696. 

2 See Hamilton's letter of December 2, 1794, cited in Ingersoll, History of the 
War Department, pp. 24, 25. 

8 See, for example, Peter G. Washington, On Simplifying the System of Public 
Accounts; Ex. Doc. no. 71, 24th Congress, 2d session. 

4 Act of July 1, 1790, 1 Statutes at Large, 128. 

6 See Gallatin, I American State Papers (Finance), 755. Concerning the history 
of our London bankers, there referred to, see 1 Lawrence (First Comptroller's 
Decisions), 608. In process of time a clerk in the Department of State was desig- 
nated as agent for procuring supplies and paying contingent expenses. 5 American 
State Papers (Finance), 997. 
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which they in turn presided. Mr. Moncure D. Coftway has 
told how one of them, Edmund Randolph, was found a debtor 
and harassed for many years by Treasury officials, with whom 
it seemed impossible for him and his friends to secure a final 
settlement. 1 This plan was necessarily short-lived. The per- 
sonal responsibility of cabinet officers acting for the President 
in the disbursement of public moneys interfered with that con- 
trol of expenditures which the Treasury asserted for itself. 

The War and Navy Departments were each supplied until 
1817 with an officer styled an accountant, who actually settled 
the bills. Their quarterly accounts, embracing these individual 
ones, went through a form of settlement at the Treasury, but 
there was virtual independence. 2 

Without the aid of disbursing officers, — those efficient in- 
struments for carrying out the thousand petty operations of the 
departments, — the Treasury system would have broken down 
under the weight of the demands upon its service. These 
officers, however, were not summoned to the assistance of the 
Treasury officials by any legislation. For twenty years they 
were unrecognized and for fifty years but little controlled by 
law. Their origin was illegitimate, their growth rapid and 
irregular, their fees enormous, their services indispensable. At 
first, they gave no security for the moneys advanced to them, 
received no fixed salary for performing their duties as disburs- 
es and followed no safe rules in respect to either the deposit 
of the funds with which they were entrusted, or the return of 
their cash accounts. 3 Acts of Congress passed after they had 
sprung up regulated their conduct, brought them within the 
supervision of the legislature and cut off many of their emolu- 
ments and privileges. Courts have been most rigorous with 
them ; comptrollers have charged them personally with moneys 
spent for public puirposes under orders from superiors ; Con- 

1 Edmund Randolph, p. 370. 

2 Concerning these accountants, see acts of May 8, 1792, 1 Statutes at Large, 279 ; 
July 16, 1798, ibid. 610; April 29, 1816, 3 Statutes at Large, 322; March 3, 1817, 
ibid. 366. 

8 Doc. no. 293, 10th Congress, 2d session ; 2 American State Papers (Finance), 

335- 
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gress has tried to wring from them annual detailed statements 
of their expenditures. They are accountable to the heads of 
their own departments, to the Treasury and to Congress. It 
has already been said that they helped to revolutionize the 
accounting system of 1789. The revolution was quiet, imper- 
ceptible, but complete. 

The original theory was that only those having demands 
against the government should submit accounts to the auditor, 
and that that officer should either allow or disallow such claims. 
If he allowed them, his finding was merely recommendatory. 
The comptroller decided, and his decision was final. But the 
auditor's disallowances were meant to be final decisions, unless 
appealed from within six months. Through the practice of 
making advances, however, there came into existence a class 
of public agents or public contractors indebted to the United 
States. The auditor, we may be sure, was puzzled when 
accounts were received showing balances due to the govern- 
ment. The proviso to the act of 1789, that any one dissatisfied 
with his auditing might appeal to the comptroller, was easily 
enough construed when only isolated demands for payment 
were made against the Treasury. But how was it to be applied 
to an account of disbursements rendered by one who admitted 
that, with all his credits allowed, he would yet remain a debtor ? 
It appears that the auditor construed it to mean that he should, 
in certifying the account to the comptroller, transmit only such 
vouchers as in his judgment were unobjectionable. Any that 
seemed to involve illegality or impropriety of expenditure he 
either retained or sent back to the disbursing officer. As the 
comptroller was not informed of these claims, and as he freely 
exercised his powers of revision over such credits as the auditor 
had admitted, the balances found due from the disbursing and 
receiving officers were surprisingly large. 

The result of this situation was a very general disinclination 
to render accounts. The organic act provided that the auditor 
should " receive " all public accounts. Claimants were prompt 
enough to submit their demands, though the auditor was not 
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always so prompt to act. 1 Disbursing officers, however, did 
not care to have him review their disbursements of moneys 
collected or received by means of an advance. They knew 
that they had spent the money for public purposes and were 
willing to prove it to their superiors. But it was not agree- 
able to come into collision with the auditor concerning the 
propriety of using funds pertaining to one appropriation for 
objects within the scope of another, or concerning the ex- 
penditure of moneys for purposes absolutely necessary for 
the accomplishment of legal objects, but not expressly within 
the provisions of the law. An act of March 3, 1795, met all the 
difficulties in the situation. 2 Officers accountable for public 
moneys were required to render their accounts of expendi- 
tures, with the vouchers, to the auditor's office when notified 
to do so by the comptroller, through the marshal of the district. 
If this notice was not respected, suit was to be instituted by 
the comptroller, and the delinquent was to pay all costs and 
charges whether the ultimate decision should be in his favor 
or against him. If the notice was obeyed, the auditor was to 
proceed immediately 5 to liquidate the credits and to report the 
same to the comptroller, "with a particular list of any claims" 
which he may have disallowed. 4 The comptroller was at once 
to examine the list of credits reported by the auditor and, if he 
approved them, to cause the proper entries to be made on the 
public books. A day for hearing the claimant on the items dis- 
allowed by the auditor was to be appointed, and he was also to 
be furnished for the same purpose with a list of such credits as 

1 The proviso in the act of 1789 was appealed to in the early days as a kind of 
administrative writ of certiorari. The claimant, feeling aggrieved by the auditor's 
non-action, had the matter carried up to the comptroller. 

2 1 Statutes at Large, 441. 

3 It became necessary again in 1809 to stimulate the auditor to act promptly on 
accounts. The comptroller was authorized to direct him forthwith to settle and report 
them. 2 Statutes at Large, 535. 

4 This is the beginning of that practice, which has ever since characterized the 
Treasury, of permitting the comptroller, without a formal appeal from the claimant, 
to decide upon items of an account disallowed by the auditor. This also is the first 
and, indeed, the only legislative authority for the auditor's " Statement of Difference," 
or " Reconciling Statement," which still plays such a prominent part in our national 
accounting. 
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the comptroller refused to admit. Failure of the claimant to 
assign in writing or otherwise, within the time limited, his rea- 
sons why the suspended credits should be admitted, forever 
barred the claims. But if the reasons were properly submitted, 
the comptroller was immediately to consider them and decide 
on them " according to the principles of equity and the usages 
of the Treasury Department." This decision was to be " final 
and conclusive to all concerned." 

Here, then, we have a system in many respects admirable : 
the government was amply protected by two investigations of 
the sum to be allowed ; the claimant was given a primary hear- 
ing before the auditor, and then an opportunity for full argu- 
ment upon what may be called a new trial, with the assurance 
that equitable principles were to be applied to his case. Many 
features of this system still remain, although the Supreme 
Court has held that the act has been abrogated and the com- 
pilers of the statutes have refused to place it in our code. 

In one respect the law was harsh. It gave only an executive 
remedy and made the greatest promptness necessary to secure 
that. This was corrected two years later by an act 1 which 
made it the duty of the comptroller to bring suit against any 
person accountable for public money who neglected to pay into 
the Treasury the balance found due from him upon the adjust- 
ment of his account. A transcript from the Treasury books 
was to be admitted as prima facie evidence of the debt. The 
defendant was then given the privilege of setting up cross de- 
mands — credits to which he was equitably entitled — provided 
they had been duly submitted to and rejected by the account- 
ing officers. This act seems to have been merely auxiliary to 
the previous statute. 2 It enforced the collection of balances 
found due in accordance with the act of 1795, and provided 
for an appeal from the comptroller to the court on the credits 
claimed but not admitted. In 1824 3 an effort was made to have 
a transcript rejected as evidence on the ground that the defend- 

1 Act of March 3, 1797, 1 Statutes at Large, 512. 

2 United States vs. Fisher, 2 Cranch, 358. 

8 Walton vs. United States, 9 Wheaton, 651. 
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ant had not been notified under the act of 1795 to render to the 
auditor his accounts and vouchers with a view to settlement. 
It was contended on the other side that the act in question 
was virtually repealed by that of 1797, which contained pro- 
visions incompatible with those of the former act. The Supreme 
Court deemed it unnecessary to decide the question of repeal, 
because the act of 1797 contained ample provisions for the case 
at bar. But in 1831, when the same contention was made, 1 the 
court, intimating that the notice required by the act of 1 795 was 
at any rate merely directory to the officer and essential only to 
subject the delinquent to the penalties provided, held that the 
acts of 1797 and March 3, 1817, had made such material changes 
in the accounting system that, although the act of 1795 had not 
been expressly repealed, it had been abrogated by new and sub- 
stantive provisions. I think it can be shown that the act of 181 7 
did not alter the system of auditing accounts established in 1789. 
It should be remembered, however, that the court was dealing 
simply with the necessity of giving the notices required by that 
act in order to subject one to a suit. No one will question the 
propriety of accepting the transcript as evidence in a legal pro- 
ceeding though no notice has been given. But it is evident 
that notice of disallowance and opportunities for argument must 
be given in order to secure for executive decisions that conclu- 
siveness of which the act of 1795 speaks, and which has ever 
since been claimed for them. 

II. 

Under the system which the courts and codifiers have brought 
into existence the comptrollers must gravely pass upon claims, 
however absurd on their face and however great in number, 
which the auditors have rejected, though no appeal be taken. 
This system makes all the auditors and their corps of assistants 
mere clerks to the comptrollers, and calls for as many examina- 
tions and records in one class of cases as in another. If the 
auditors are clerks, the two offices should be combined, as Jeffer- 
son suggested to Gallatin should be done. Double or even triple 

1 Smith vs. United States, 5 Peters, 373. 
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examinations may be made of accounts and claims in one as well 
as in several offices. 

The early character of the auditor's office is shown not only 
by the fact that under the original system his rejection of an 
ordinary demand arising ex contractu was a decision, but also 
by the fact that in time he was made the sole judge both of 
allowances and disallowances in cases involving intricate ques- 
tions of law and fact and calling for awards of millions of dol- 
lars. Over that large class of claims growing out of losses and 
damages consequent upon wars the auditor for many years had 
sole jurisdiction. His judgments in these cases were final. 

These claims were first provided for in 1816. 1 Officers and 
soldiers who in the war of 1812 had lost their own horses or 
arms and accoutrements ; citizens whose horses or conveyances 
had been impressed or taken under contract, and lost in the 
military service ; all, indeed, who had sustained damage by rea- 
son of the impressment or the destruction of their property in 
connection with military operations were given two years in 
which to exhibit their claims before a commissioner. This 
officer was appointed by the President with the advice and 
consent of the Senate, and was vested with discretionary 
functions. He established rules, under the direction of the 
President, in regard to the receipt of applications, the kind and 
degree of evidence required in their support and the manner in 
which testimony should be taken. When a claim exceeded $200 
in amount, one or more commissioners in the neighborhood of 
the witnesses were to be named to propound interrogatories. 
The adjudications of the commissioner were recorded, and in 
case of a decision in favor of a claimant, he or his legal repre- 
sentative was entitled to payment upon presentation of a certi- 
fied copy of the record at the Treasury of the United States. 
The office of commissioner having expired by limitation of law, 
the unadjusted claims were in 181 8 transferred to the third 

1 Act of April 9, 1816, 3 Statutes at Large, 261. An act of March 3, 1817, 
required the Secretary of War, upon a statement of facts made to him by the com- 
missioner, to revise all claims of $200 or upwards allowed by the commissioner, and 
to confirm or reject such allowance. See 2 Mayo, 129. 
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auditor, to be adjudicated under similar regulations. After this 
came the wars with the Seminoles, the frontier Indians and 
Mexico. Time for filing the claims was extended by one act of 
Congress after another. The auditor found himself possessed 
of a new and most important jurisdiction. Soon the method 
originally pursued of taking depositions gave way to the evi- 
dence of official records and to ex parte affidavits. The awards 
of the auditor were paid just as those of the commissioner had 
been paid, and as the judgments of the Court of Claims are now 
paid. In time the fact that he was acting as commissioner of 
claims faded out of men's minds. The idea crept in that it was 
a part of the duties of the accounting officers to adjust claims 
for damages. In 1842 1 an appeal was allowed to the comp- 
troller in those cases which the auditor rejected. On account 
of the numerous losses resulting from the Civil War this juris- 
diction was vastly extended both by legislative enactment and 
executive construction. In 1866 2 a class of claims in which the 
favorable decision of the auditor had been final was brought 
within the procedure established by the act of 1789. Nowadays 
there is no distinction between these and ordinary accounts. 
All go as of course from the auditor to the comptroller. 

The history of his functions shows clearly that under the act 
of 1789 the auditor in disallowing claims — isolated claims — 
acts judicially and renders decisions which are binding unless 
appealed from ; and that under the act of 1795 his rejection of 
claims for credits, — items in a "running" account, — though 
reported to another office, must be allowed to stand unless the 
claimant, after due notice, shows to the satisfaction of that offi- 
cer — the comptroller — that according to equitable principles 

1 Not only the unadjusted claims had been transferred to the auditor, but also the 
duties of the commissioner. All the statutes authorize him to adjudicate this class of 
claims. In 1837 the check on his jurisdiction exercised by the Secretary of War was 
removed. A custom grew up of asking the comptroller's opinion in cases of difficulty 
before the award was made, and after the act of August 23, 1842 (5 Statutes at 
Large, 511) all the decisions pro and con were — perhaps to avoid responsibility 
— gratuitously reported to the comptroller without waiting for an appeal. 2 Mayo, 
129. 

2 Act of July 28, 1866, 14 Statutes at Large, 327, sec. 8. 
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the items should be admitted to his credit. 1 Unfortunately, a 
wholly different system has been foisted upon the Treasury 
by reason of the failure on the part of the revisers to notice 
either the proviso to the act of 1789 or any part of the act 
of 1795. In 1876 Attorney-General Taft used in an official 
opinion language which seems to mean that in all cases, what- 
ever may be the finding of the auditor, his action is merely 
primary and not definitive. 2 The Court of Claims has since 
declared that "it is no part of the duty of auditors (except 
the sixth auditor) to make decisions binding in any way upon 
anybody." 3 "The auditor merely examines and audits accounts, 
neither allowing nor disallowing the same, certifies balances and 
transmits the same to the comptroller for his decision thereon." 4 
With this description of the duties of the accounting officers 
the Supreme Court has lately pronounced its agreement. 5 As a 
matter of fact, the act of 18 17 on which the description rests did 
indeed distribute accounting duties among several auditors and 
raised up a new comptroller, but it did not, rightly construed, 
produce the slightest alteration in the method of doing the 
work. 

We are not left in the dark as to the absurdity and mischiev- 
ousness of the present system. " Experience has shown," says 
the second auditor in his report for 1887, 

that not only those persons who have valid claims under new laws 
and decisions make demand upon the Treasury, but that thousands of 
others who fancy they have not been paid in full present formal applica- 
tions. . . . Under the practice that obtained prior to 1872 claims of 
the class last mentioned would have been summarily rejected by the 
second auditor, but . . . now they must be examined and certified to 
[the second comptroller], with all vouchers and other evidence, for his 
action under section 277, Revised Statutes. 

1 All claims, therefore, growing out of the war — being isolated in their nature — 
should, when rejected by the auditor, be barred, unless appealed to the comptroller 
within six months. Such is the meaning of the act of 1 789, as is ably maintained in 
a letter (manuscript) dated April 18, 1870, from the Solicitor to the Secretary of the 
Treasury. 

2 15 Opinions, 142. 

3 Ridgway vs. United States, 18 Ct. CI. 717. 

4 Waters vs. United States, 21 Ct. CI. 37. 
6 United States vs. Waters, 133 U. S. 208. 
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After calling attention to the fact that these worthless claims 
constitute more than half of all those disposed of during the 
year, he adds : 

If it were possible that the time spent in the examination and inves- 
tigation of worthless cases could be devoted to the adjustment of meri- 
torious ones, the list of unsettled claims could be rapidly diminished, 
and creditors of the government might expect that their business with 
this office would be transacted within a reasonable time. 1 

The proper remedy for the evil here noticed is to apply the 
proviso of the act of 1789 to all isolated demands of claimants 
against the government, and the method of settlement described 
in the act of 1795 to all "running accounts" of expenditures 
rendered by public officers, with the qualification in the latter 
case that no omission of the formalities required by law shall 
affect the competency of Treasury transcripts as evidence in 
suits. Then half the claims would meet their fate in the audi- 
tor's office ; and of those transmitted as of course or on appeal 
to the comptroller, all but the merest fraction would be finally 
disposed of. One other feature should, perhaps, be added. 
The comptroller or auditor who gives the final decision of dis- 
allowance should be permitted to appear in person or by brief 
in the court in which the claimant may assert his claim either 
as plaintiff (in the Court of Claims) or as defendant (under the 
act of 1797). This would be not only fair to the accounting 
officer, whose decision is to be brought in question, but a safe- 
guard against reckless and irresponsible executive adjudications. 

III. 

The act of March 3, 1817, 2 assigned to the Treasury control 
over all accounts. From the first this had been the design, but 
the creation of accountants in the War and Navy Departments 
in part destroyed the system which Hamilton had projected. 
While these accountants existed, the power of revision did, 
indeed, reside in the Treasury officers, but the sums reported 
by the former as due to individuals were paid without waiting 
for its exercise. As the reports of the accountants were not 

1 Finance Report, 1887, p. 587, z 3 Statutes at Large, 366. 
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transmitted to the Treasury until the end of the quarter, it 
is plain that waiting for a Treasury revision before actually 
making payment would have obstructed many of the opera- 
tions of the government. Yet, on the other hand, as soon 
as the plan was adopted of making payments upon the settle- 
ment of the accountants, the revisionary power of the Treasury 
became useless. The form of control was retained ; its vital 
principle was extinguished. It has, indeed, been questioned 
whether this principle is after all very important. 1 The power 
of the accounting officers to enforce economy in any branch 
of the public service is very much limited. The principal 
reliance must always be upon the integrity of disbursing 
officers. It has been well said that it is not "so important 
that the public accounts should be settled in the Treasury 
Department, as that they should be promptly settled." 

The settlement at the Treasury, however, has the recommen- 
dation of unity and simplicity in theory, and it was the system 
proposed in 1816 by the heads of departments themselves. 2 
The plan that they submitted required a general elimination of 
incongruous functions from the departments then existing, 
called for the establishment of a Home Department, abolished 
the offices of the accountants and, with some other changes, 
demanded the appointment of a solicitor, four additional audi- 
tors and one additional comptroller for the Treasury. Over the 
accounts of each department, as modified, one auditor was to 
exercise jurisdiction. The accounts of the War Department, 
being much in arrears, were to be examined by two auditors, 
but this was meant to be merely a temporary feature. The 
system was simple and capable of indefinite expansion. All 
accounts accruing in the Treasury Department were to go to 
the first auditor ; all in the War Department, to the second and 
third auditors ; all in the Navy, to the fourth auditor ; and all in 
the State and Home Departments, 3 to the fifth. The assign- 

1 Report of the secretaries, December, 1816. Annals of Congress. 

2 Ibid. 

3 The Home Department, it should be mentioned, was under this proposed plan to 
have charge of (1) the territorial governments, (2) the national highways and canals, 
(3) the General Post-Office, (4) the Patent Office, (5) the Indian Department. 
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ment of two departments to the fifth auditor was not burden- 
some because the accounts of the State Department were few 
in number. 

Nearly all of the suggestions of the report have been carried 
into law, but the Congress then in session adopted only those 
relating to the reorganization and improvement of the account- 
ing system. The act of 1817 did away with the accountants and 
provided for the adjustment and settlement at the Treasury 
Department of all claims, demands and accounts in which the 
United States were concerned. For this purpose it increased 
the force of officials, as had been recommended, and distributed 
their duties as follows : All accounts accruing in the Treasury 
Department were to be received and examined by the first 
auditor, and all relating to the Department of State, the Gen- 
eral Post-Office and Indian affairs by the fifth auditor. These 
two, after examination, were to certify the balances and trans- 
mit the accounts, with the vouchers and certificates, to the first 
comptroller for his decision thereon. The second, third and 
fourth auditors were in the same way to examine, as had been 
proposed, the accounts of the War and Navy Departments and 
to report to the second comptroller. 

The design was to place as nearly as possible the accounts of 
each department under the supervision of an auditor. But this 
design was not fully executed then, and it has since been so 
marred as to be scarcely visible. It was at once evaded' by the 
officers themselves, and it was wholly disregarded in subsequent 
legislation. To give to each auditor the exclusive control of 
the disbursements of some one branch of the public service, it 
was thought, would secure not only a stricter responsibility, but 
also a greater degree of expertness in each auditing office. By 
observing this design the disbursements made by one officer 
from any number of appropriations would be supervised at 
last by one comptroller, instead of by several as at present. 
Then it would be possible, whenever the occasion might arise, 
to tell by a single glance just how the disbursing officer stood. 
As the balances now appear on the books of several offices, 
it is impracticable in making advances to a disbursing agent 
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to observe the caution contained in President Pierce's order. 1 
In 1836 the accounts of the Post-Office were put in charge 
of an auditor, created for the purpose. But as he was not 
put into relations with a comptroller, the general symmetry 
of the plan was injured. In 1849 when the Interior Depart- 
ment, made up of fragments of the old departments, was 
established, the accounts of its various bureaus were permit- 
ted to take the same course of auditing that they had pre- 
viously taken. This causes endless confusion, some going to 
the first, some to the second, some to the third and some 
to the fifth auditor, in accordance with the directions laid down 
at the time when they related to the Treasury, to the War and 
to the State Department, respectively. One auditor has not 
been mentioned, — the Commissioner of the General Land 
Office. In i8i2 2 this officer was appointed to relieve the Sec- 
retary of the Treasury, who from the beginning had been 
charged with duties touching the public lands. It was provided 
that the new commissioner should audit all returns relative to 
these lands and, upon the settlement of the accounts, should 
certify the balance, just as in the case of the other auditors, to 
the comptroller. The Interior Department obtained supervision 
over these matters when it was created, but the accounts still 
pass from the commissioner, not to an auditor, but to the first 
comptroller. All accounts of district attorneys, marshals and 
other officers of courts, the supervision over which was also 
transferred from the Treasury to the Interior, now relate to the 
Department of Justice, which was established in 1 870. 3 So far 
as the auditor's jurisdiction is concerned, they also are still 
supposed to accrue in the Treasury. Accounts belonging to 
the Department of Agriculture, it should be mentioned, were 
assigned by law in 1868 to the first auditor. 4 

1 That is, to advance no sum in excess of the penalty of such officer's bond. As 
he has an amount already to his debit, as a rule, when the advance is requested, the 
Treasury official who indorses the request should be able to tell the condition of 
affairs by a glance at his books. But at present this cannot be ascertained in all 
cases in his own office. 

2 Act of April 25, 1812, 2 Statutes at Large; 716, sec. 9. 

3 Act of June 22, 1870, 16 Statutes at Large, 162. 

4 Act of July 20, 1868, 15 Statutes at Large, 106. 



No. 2.] CONTROL OF NATIONAL EXPENDITURES. 269 

It is evident that only through an intimate acquaintance with 
departmental history can the subject matter of any auditor's 
jurisdiction be known. The embarrassment and loss that re- 
sult from such a want of system can hardly be overstated. To 
restore simplicity and order there is needed only an act of a 
few lines creating an auditor for each department with exclusive 
control over all its accounts. This would be also in the interest 
of economy. It would be helpful to all concerned to designate 
each of such auditors by the name of the department whose 
accounts he was to examine, instead of by meaningless nu- 
merals. 

Though the act of 18 17 brought the whole grist of accounts 
to the Treasury mill, it did not alter the method of grinding. 
It says nothing, it is true, about appeals. But this does not 
indicate a change in the system. There is a like omission of 
any reference to the prohibition against carrying on trade which 
was imposed in 1789 on certain designated officers of the 
Treasury, yet the additional auditors have been held to be 
within that restriction. 1 And again, though the act does not 
in terms extend to the additional comptroller the power to 
require the auditors under his supervision to' proceed to the 
immediate examination of a given account, it has been con- 
vincingly argued that he nevertheless enjoys that privilege. 2 
In short, all these are officers of the Treasury as originally 
established. The duties, privileges and disabilities imposed 
upon the auditor or the comptroller prior to 18 17 devolved 
upon the new officials, and were meant to be laid upon each 
additional one that the system, as it grew, might call into 
existence. 

Nor did the act of 18 17 enlarge the jurisdiction of the ac- 
counting officers. All claims and accounts previously within 
the power of any auditor or accountant to adjust, and no others, 
were to be settled at the Treasury, primarily as well as finally. 
Nothing more than this was meant. But upon the language 
used, skiMul and not unsuccessful efforts have been made to 

1 4 Opinions of the Attorneys-General, 557. 

2 2 Opinions, 625. 



270 POLITICAL SCIENCE QUARTERLY. [Vol. VI. 

build up an immense jurisdiction over claims for damages. 
That such a construction is wholly indefensible appears not 
only from the inadequate machinery furnished the accounting 
officers for testing the validity of such demands, but also from 
the fact, already alluded to, that the Commissioner of Claims 
remained undisturbed, side by side with Treasury officials, but 
independent of them and provided with a different procedure. 
The word " claims " in the act had a well-defined meaning at 
the time it was used. It embraced only those demands for 
credits, set up by officers chargeable with public moneys, for 
commissions, salaries or expenses not clearly provided for in the 
law governing their disbursements. It had already been thus 
used in the acts of 1795 and 1797. In 1823 an act 1 declared 
that a certain class of these officials should be credited with 
proper disbursements, notwithstanding the failure to produce 
regular vouchers, if the impracticability of furnishing the vouch- 
ers should be proved. This law let in secondary evidence under 
the same circumstances that govern its reception in courts of 
justice, though not for the purpose of establishing demands 
requiring actual payment, but simply to reduce the balances 
already standing against the claimants. "The credits to be 
allowed," the law read, "shall in no case exceed in amount the 
sums with which such persons, respectively, shall be charged on 
the books. . . ." Moreover, if the expression "all claims by the 
United States or against them shall be settled and adjusted 
in the Department of the Treasury " means, as has been often 
asserted, that the auditors must examine into demands for dam- 
ages or into other matters not connected with accounts, the 
query arises : which auditor is to do this ? By other sections of 
the same act that contains this expression, each auditor is given 
a carefully circumscribed jurisdiction. This jurisdiction in- 
cludes only "accounts." If damages inflicted by individuals 
upon the government may be assessed by Treasury officials 
under this act, it will not do to refuse an executive remedy in 
those cases in which individuals have been injured by the gov- 
ernment. But this remedy has been persistently denied. 2 The 

1 Act of March I, 1823, 3 Statutes at Large, 770, 771. 

2 4 Opinions of the Attorneys-General, 328, 630. 
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only fair and proper ground for this denial is that the account- 
ing officers have no jurisdiction at all in such cases, whoever 
may be called upon to pay ; because no general law has vested 
them with the power or with the means to try controverted 
questions of fact. They deal only with those having accounts 
against the government, or with those who under special laws 
now bring to them demands which originally were exhibited to 
the Commissioner of Claims. 

IV. 

Neither the Secretary nor the Register of the Treasury was 
charged with any duties concerning those accounts which were 
brought in 18 17 within stricter Treasury control. The respec- 
tive auditors received and filed the accounts after their final 
adjustment by the second comptroller, and made all necessary 
book entries. They also recorded the warrants drawn by the 
secretary of the proper department in payment of the balance 
certified to them by the comptroller. The second comptroller 
had the same relations to the Secretary of War and the Secre- 
tary of the Navy that the first comptroller had to the Secretary 
of the Treasury. He reported to them the result of his adjust- 
ments when they needed warrants on the treasurer for their 
payment, and countersigned these warrants when issued. He 
did this directly. The first comptroller certified balances to 
the head of the Treasury Department through the register. 
In 1836 x when a new Treasury auditor (the sixth) was placed 
as a check upon the disbursements of the Post-Office Depart- 
ment, all functions of audit, of final adjustment, of countersign- 
ing warrants, of registry and of collection of debts devolved 
upon him. It was then enacted that the Postmaster-General or 
any person whose accounts had been settled by the sixth auditor 
might, if dissatisfied with such settlement, appeal within twelve 
months to the first comptroller, whose decision should be con- 
clusive. But this has not been construed to require such ac- 
counts — when an appeal is taken — to be sent, after the 

1 Act of July 2, 1836, sec. 8; 5 Statutes at Large, 8a 
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decision, to the register. Indeed, so seldom is the comptroller 
called upon to exercise this appellate jurisdiction that it can 
scarcely be recognized as a feature of his office. 

It has often been mentioned as a defect, that the results of 
all adjustments are not exhibited in one central office. If such 
an office were in existence, it would be unwise to make any 
alteration in it. But as it has never existed, the question at 
once arises why there should be one book-keeper — the register 
— entering the results of about one-third of the accounts of the 
government, and four auditors keeping their own books. Inas- 
much as public business has grown to be immense, and as 
despatch in the settlement of accounts is the crying need of the 
Treasury, it appears more sensible to make every auditor his 
own register, as is now the case with four of them, than to con- 
verge all the accounts into one office, whose intervention must 
be sought before payment can be made. It is an incalculable 
saving of time for the accountants of an auditor's office to have 
both the files and the ledgers near at hand and under their own 
control. To each auditor, so equipped, should be confided the 
collection of all outstanding balances and the preparation of 
cases for suit. The comptrollers, now charged with this duty, 
cannot efficiently perform it, as they are dependent on the audi- 
tors and the register, both for information concerning the exist- 
ence of old balances, and for the copying and certifying essential 
in the preparation of transcripts used as the bases of suits. 
The district attorneys should then be put into close relations 
with the auditors, and the two acting together might succeed 
in keeping the books clean. At present the comptroller takes 
the initiative, though dependent on others for information con- 
cerning the state of accounts, and after all the documents are 
prepared, the whole matter is turned over to the Solicitor of 
the Treasury, an officer of another department — the Depart- 
ment of Justice. 

The system in operation from the time that the War and 
Navy Departments began to make their own purchases and 
attend to their own affairs generally, permitted the heads of 
those departments to draw warrants direct on the treasurer, 
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but left with the Secretary of the Treasury the function of 
drawing the warrants which placed in the hands of the treas- 
urer, as agent of those departments, the funds which Congress 
had appropriated for their use. This confounds the department 
of the Treasury with the office of the treasurer. Mr. Peter G. 
Washington, in his discerning critique of the accounting system, 
thus comments on this point : 

In no other way can we sufficiently account for the idea which has so 
long prevailed, so unfounded in theory and so inconvenient in practice, 
that when money is appropriated in the Treasury for the use of another 
department, an act of the Secretary of the Treasury, a sort of new 
appropriation, is necessary to give effect to the first. In fact, the money 
is appropriated in the hands of the treasurer, and there can be no sound 
reason, when Congress has done this, why all the secretaries should not 
draw directly upon him for it, precisely alike, under the same limitations 
and safeguards. 

What makes matters worse is the act of 1822. 1 The register's 
office did not show the detailed expenditures of the War and 
Navy Departments, but only their warrant indebtedness. In 
making up the annual estimates, the actual aggregate receipts 
and expenditures had to be sought in various quarters. It 
appears that on one occasion these sources were not sought, but 
the register's books alone were depended upon, and the result 
was what Mr. Washington terms "a memorable mistake" in the 
estimates, "giving rise to an exciting event in the politics of 
the day." This brought on the act of 1822, abolishing the 
agency of the treasurer for the War and Navy Departments, 
and requiring all warrants to be issued by the Secretary of the 
Treasury, those for the War and Navy Departments based upon 
requisitions of the respective secretaries. The whole object of 
the act was to secure upon the books of one office — the regis- 
ter's — entries of all the subordinate warrants, for the con- 
venience of the Secretary of the Treasury in preparing the 
annual estimates. But it has had the effect of producing in 
some minds, not acquainted with its history, the conviction not 
only that the head of the Treasury Department has more 

1 Act of May 7, 1822, 3 Statutes at Large, 688. 
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responsibility in money matters than the other secretaries, but 
that the first comptroller, who countersigns these warrants, has 
revisory power over the settlements of the other comptrollers. 
This last-mentioned notion needs no serious refutation. The 
other, however, was pretty generally accepted before 1822, and 
because of the act of that year, it has now become deeply 
rooted. That act has imposed upon the Secretary of the Treas- 
ury a most burdensome labor, and has created an impression 
which detracts unduly from the authority of the other secreta- 
ries. The idea that he is, by reason of his position, under 
stronger obligations than they to be watchful of the money in 
the treasurer's hands is, in the language of Mr. Washington, 
both shallow and mischievous. Shallow, because the Secre- 
tary of the Treasury 

is the great financier of the nation — devises plans for the improvement 
of the revenue and superintends its many sources of supply ; but when 
the moneys reach the public coffers, his peculiar and appropriate duties 
as financier are at an end. These duties, multifarious as they are, all 
look but to the one great object — .the collection of the public funds 
into the Treasury, and have no more necessary connection with a just 
responsibility for its disbursement thence for all the purposes of the 
government, than have the peculiar duties of the Secretary of War . . . 
or of the Secretary of the Navy. . . . 

Mischievous, because though 

the other secretaries have in fact the substantial control over the 
moneys of their departments, the idea that the care of the public funds 
was the peculiar province of the Secretary of the Treasury would be 
calculated to ; make them less careful and vigilant in their disbursement. 

V. 

The comptrollers and auditors were stationed over the several 
departments in 18 17 as checks upon their expenditures. But 
in 1855 the Supreme Court announced in the course of an 
opinion that 

the accounting officers of the Treasury have not the burden of respon- 
sibility cast upon them of revising the judgments, correcting the sup- 
posed mistakes or annulling the orders of the heads of departments. 1 

1 United States vs. Jones, 1 8 Howard, 92, 95, 96. 
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This is a statement of what, perhaps, should be true, but it may 
be with entire confidence asserted that no one acquainted with 
departmental history and laws can consider it as a statement of 
what always was true. Attorney-General Wirt had said in 1824 
that the President himself "had nothing to do with the settle- 
ment of public accounts, either in the form of direction to the 
accounting officers a priori, or revision and reversal a posteriori" 
and that " his interference with this business . . . would be a 
usurpation." 1 It did, indeed, become a vexed question with Mr. 
Wirt's successors whether what he said was applicable also to 
the heads of departments, seeing that they had something to do 
with the settlement of accounts whenever they were asked to 
issue warrants for their payment. His position, however, that 
a comptroller's decisions are conclusive upon the President, 
received legislative sanction in 1868, 2 and the act which put at 
rest the question has been characterized by the Court of Claims 
as merely declaratory of what the law always was. 3 

The facts which gave rise to the contrary decision of the Su- 
preme Court are worth mentioning. A lieutenant in the navy, 
while in Paris on leave of absence, was wounded by accident 
during a revolutionary outbreak. The Secretary of the Navy 
sent him a thousand dollars to pay the expenses attending his 
injuries. Inasmuch as a plain statute declared that the com- 
pensation which it prescribed for naval officers should be con- 
sidered as covering all the pay, compensation and allowances 
to which they, under any circumstances, were entitled, the 
auditor refused to recognize the authority of the secretary in 
this case, and charged the thousand dollars against the pay 
account of the lieutenant. The question was simply whether 
the secretary in making the advance had any authority of law. 
Justice Daniel in his dissenting opinion said that the reasoning 
that the auditor could not question the legality or regularity of 
such advance, or charge it to the officer who had used it, seemed 
to rest on the mere idea of subordination. 

1 I Opinions, 679. 

2 Act of March 30, 1868, 15 Statutes at Large, 54. 

3 McKee vs. United States, 12 Ct. CI. at p. 533. 
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To such a rule of proceeding as this [he added] I can by no means 
subscribe. I know of no rule of subordination which can justify, much 
less demand, a departure from the law or from integrity, in obedience 
merely to the fact of inferiority in the gradation of place. Each and 
every officer has his duties to perform and is bound to their performance 
with independence and good faith ; and no matter whose acts may be 
brought before him, whether those of his immediate superior or one 
much higher in power, he is bound to bring them all to the test of the 
law, and to pronounce upon all, from the greatest to the least, by one 
inflexible rule — the rule of duty. 

Since then the court has apparently modified its opinion, and 
has used language similar to that of Justice Daniel. "We 
have no officer in this government," said this tribunal in 1868, 
"from the President down to the most subordinate agent, who 
does not hold office under the law, with prescribed duties and 
limited authority." 1 In a more recent case the court said: 

Particular regard must be had to the nature of the duties intrusted to 
the several bureaus, and critical attention given to the language of the 
statutes defining the jurisdiction of the chief and his subordinates, and 
the special relation of subordination between them respectively ; for it 
will be found . . . that the general relation between them of superior 
and inferior is varied by the most diverse provisions, so that in respect of 
some bureaus the connection with the department seems almost clerical, 
and one of mere obedience to direction, while in that of others, the 
action of the officer, although a subordinate, is entirely independent, 
and so far as executive control is concerned, conclusive and irreversible. 2 

It is not unsafe to assert that the rule laid down in 1855 con- 
cerning the acquiescence of the accounting officers in passing 
credits ordered by heads of departments would have been mate- 
rially modified, had these distinctions then been suggested to 
the court. 

The comptrollers are not clerks of, but are check's upon, the 
heads of departments. They are the depositaries of special 
powers. Their functions are so far judicial that Madison urged 
that their tenure of office should be independent of the execu- 
tive. Their decisions cannot be reversed or, since 1868, even 

1 Floyd Acceptances, 7 Wallace, 666, 676. 

2 Butterworth vs. Hooe, 112 U. S. 50, 56, S7. 
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arrested by the secretaries. 1 Nor are the comptrollers bound 
by the previous orders of the secretaries. If a departmental 
chief's previous direction is conclusive upon the comptrollers, 
so also is his subsequent approval of any disbursements made 
by his clerks. In that case there is no reason for vouchers. 
Yet vouchers are required by law in every instance except to 
support the disbursements of the Secretary of State for the 
purposes of intercourse or treaty with foreign nations. 2 We 
have seen that the Secretary of State once personally disbursed 
all the moneys appropriated for his department, and that he 
was then liable for their misapplication. It never occurred to 
Edmund Randolph, during his long and notable controversy 
with the accounting officers, to demand credits on the ground 
that his acts did " not require the approval of any officer of 
another department to make them valid and conclusive." 

The Treasury has never acquiesced in the principle of the 
case decided in 1855. Secretary Guthrie, on March 3, 1856, 
wrote to A. O. Dayton, fourth auditor : 

I consider the second section of the act of the 3d of March, 1835, 
chapter 27, — that the yearly allowances provided in the act is all the 
pay . . . which shall be received under any circumstances by any such 
officer, etc. — is binding on the accounting officers of the Treasury, and 
must continue to govern them in settling with all officers embraced in 
the act, the decision . . . notwithstanding. . . . You will, therefore, 
consider the decision as not changing the law, and as not investing the 
Secretary of the Navy with a discretion to make allowances contrary to 
acts of Congress, and as only ruling this particular case. 

This shows a bad state of affairs. But the accounting officers 
are clearly right in the interpretation of the rule which should 
control their conduct. One of our ablest comptrollers, Mr. 
Hiland Hall, has thus denned it : 

No claim is made by this office of any right in the accounting officers 
to go behind or to question the action of the Secretary of War upon 

1 Taney, in 2 Opinions of the Attorneys-General, 508; Hoar in 13 ibid. 5. 

2 Act of February 9, 1793, 1 Statutes at Large, 300. The fact that in judiciary 
accounts an appeal was given by express law to the Secretary of the Interior (11 Stat- 
utes at Large, 49, sec. 4), indicates that over the settlement of accounts in general 
heads of departments were to exercise no control. 
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any matter which has, either by positive enactment or by implication of 
law, been committed to his decision. But if such officer, from a mis- 
apprehension of facts, from inadvertence or from any cause, gives his 
approbation to a claim the allowance of which is either prohibited or 
not authorized by law, it is conceived to be the clear duty of the account- 
ing officers to withhold their sanction from the claim and thus to prevent 
its payment from the Treasury. 1 

A difficulty arises, however, from the fact that the comp- 
trollers nowadays in sanctioning an advance cannot always tell 
to what precise purpose it is going to be applied, and their 
decision is asked after the payment has been made. In most 
cases, too, the person affected by their adverse ruling is the 
innocent disbursing clerk (and his sureties) who has merely 
obeyed the orders of his superior officer. Another difficulty is, 
to determine, when the law is not explicit, who shall be the final 
judge as to the possession of discretion by the secretary. 

In England the method is as follows : 2 The accounts, with 
the requisite vouchers, are sent by the departments to a highly 
placed officer of state called the Comptroller and Auditor- 
General, in whose department they are examined, and who 
puts to the accounting departments whatever questions he 
may see fit, in writing, for written answers. These accounts, 
before they reach the Comptroller and Auditor-General, are 
countersigned by a particular officer in each department, 
named by the Treasury for that duty. This officer is responsi- 
ble for the correctness of the items included in each account 
in the following particulars, viz. that they represent the 
sums actually issued, that the expenditure is properly vouched, 
that it was for the objects for which the vote was appropri- 
ated and that it was made with due authority. This officer 
corresponds to our departmental disbursing clerk. But his 
position is more endurable, because he does not have to stand 
between his own department and the fire of the Treasury. If 

1 Letter of May 17, 1851, to the Secretary of War. 

2 This description of the process of settling accounts in England is given in a cir- 
cular dated Treasury Chambers, Whitehall, August 15, 1881, and entitled: "In what 
manner is the responsibility enforced of those Ministers and other Public Officers 
who are entrusted with the power of authorizing the expenditure of public money ? " 
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a competent authority orders a payment which would exceed 
the amount appropriated for the particular object, or which is 
for an object outside the appropriation, he is held responsible 
for making the needful representation to his superior officers, 
even up to the Parliamentary minister himself, if the matter 
is carried so far. But if this representation is overruled, the 
accounting officer presents it in writing and then countersigns 
the order ; for it is considered that his function is to assent or 
dissent, not to administer or to overrule administration. The 
ultimate guardian, however, of administrative responsibility in 
England is the House of Commons, to which is referred the 
report of the Comptroller and Auditor-General. This report 
shows, among other things, the contentions between that officer 
and the accountants of the several votes, and also the decisions 
of the Treasury, which acts as a referee between them. 

With us, cabinet officers are not responsible to Congress. 
To preserve the main features of our system it is necessary to 
admit that the comptrollers must revise the judgments, correct 
the mistakes and annul the improper orders of the heads of 
departments, relating to expenditures of public moneys. But 
justice requires that the subordinate agents of the secretaries 
should be relieved from responsibility in all cases in which 
no clear law has been violated and "all needful representa- 
tions" have been made to their superior officers. The heads 
of departments have ample protection. Under existing law, 
they may not only submit to the comptroller, after he has 
certified an account, any facts which in their judgment may 
affect the correctness of the balance that he has declared, but 
they may transmit to the Court of Claims any claim made 
against their respective departments which involves disputed 
facts or controverted questions of law. There it is proceeded 
with as if originally commenced by the voluntary action of the 
claimant. From this court, in such a case, an appeal lies to 
the Supreme Court of the United States. 

A simple and efficient accounting system can be at once 
established by merely making general certain features of those 
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accounting offices which actual experience has shown to be 
admirable. Scarcely one new principle need be introduced. 
What is wanted is : 

First. An extension of the principle of the act of 1817 
requiring one auditor for each department. Each should be 
called by the name of that department over whose expenditures 
he exercises supervision. 

Second. An extension of the principle of the act of 1836 
(now applicable only to the Postmaster General) authorizing 
each head of a department to draw warrants direct on the 
treasurer : such warrants to be countersigned by the comp- 
troller having final settlement of the accounts of that depart- 
ment, and to be recorded by that department's auditor. 

Third. An extension of the principle of the acts of 18 17 
and 1836 conferring upon each auditor the custody of the 
accounts, the registry of the balances and the collection of 
the debts relating to his department. 

Fourth. An extension of the principle of the acts of 1789 
and 1795, requiring the auditor to report for the final revision 
of the comptroller all items of credit allowed and a particular 
list of those disallowed. The principle should be modified, how- 
ever, so as to compel the auditor and not the comptroller to 
notify the claimant of his own disallowances. Further, to the 
auditor should be assigned the final decision, when isolated 
demands are disallowed by him, unless a formal appeal be taken 
to the comptroller within one year after notice of such disallow- 
ance shall have been mailed to the claimant, — this notification 
to contain a copy of the law allowing appeals. 

Fifth. The assignment to the disbursing officers stationed 
in each department, as at present, of duties similar to those of 
the English accounting officers, and the same exemption from 
responsibility. These officers should be compelled, unless re- 
strained by orders of their superiors, to refer to the Treasury 
for adjustment all demands of a doubtful character. As far as 
possible they should relieve the accounting officers in the settle- 
ment of all fixed salaries and statutory obligations. Acting 
upon the principle that an ounce of prevention is worth a pound 
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of cure, all care should be manifested in supporting and strength- 
ening this part of the system. 

History teaches that the growth of business and the inclina- 
tion of the accounting officers to manage every detail of public 
expenditure inevitably result in a virtual withdrawal from them 
of substantial control of settlements. This has happened once 
with us. Lest it happen again, the disbursing agents, already 
rigorously restrained by the Independent Treasury Act, should 
be closely connected, if not completely blended with the force 
of auditors and comptrollers. Streams of public money rush 
nowadays in a thousand directions from the Treasury, not to 
meet certified balances due from the government, but to settle 
demands as they arise. The disbursing agents are the guar- 
dians of these funds ; the auditors and comptrollers are but the 
guards of the guardians, mainly useful in laying down the 
correct interpretations of acts and decisions relating to fiscal 
matters, and the general principles which should govern the 
settlement of accounts. 

E. I. Renick. 



